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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1 .1 14. Applicant's submission filed on 29 
November 2005 has been entered. 

Response to Arguments 

2. Applicant's arguments with respect to claims 1-28 (see pages 7-9, Remarks 
dated 20 October 2005) have been considered but are moot in view of the new 
ground(s) of rejection. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 
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4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

3. Claims 1-13 and 16-28 are rejected under 35 U.SC 103(a) as being 

unpatentable over Rajala et al. (US 5,940,887; herein 'Rajala') in view of Kuwasaka (EP 

1 ,072,243 A2; herein 'Kuwasaka'). Regarding claims 1. 3-7, 10-11. 16-17 and 22-28 

Rajala discloses a disposable pant-like garment subassembly 10 comprising (column 3, 

lines 53-63): a) stretchable front body portion/panel 16 having front/second leg elastic 

50 secured along a second end (column 4, lines 8-16); b) stretchable back body 

portion/panel 20 having back/fourth elastic band 48 secured along a second end and 

said back body portion/panel 20 is separate, distinct and discontinuous from front panel 

16 (column 4, lines 8-16 and figure 1); c) an absorbent pad assembly laid in crotch 

portion 24 and capable of being folded (column 4, lines 55-59); and d) a pair of seams 

[seams include the outermost longitudinal edges of front and back panels] that are 

capable of joining the front and back panels together to form leg openings 44,46 and a 

waist opening (column 4, lines 23-28 and figure 1), said second and fourth elastics 50, 

48 located adjacent the pair of leg openings 44, 46 (figure 1 ), and said back/fourth 

elastic 48 is under 1-3 times higher elongation and contraction forces (higher elongation 

also has a greater contraction force) than front/second elastic 50 to keep seat of 

garment from creeping up during movement and cause less tightness in the groin area 

during use (column 6, lines 34-59). Rajala does not expressly disclose a multi-layered 

absorbent assembly or first and third elastics that create a waistband. Kuwasaka 

discloses diaper of pants-type configuration comprising fourth leg elastic 5c in the rear 

waist region 22 with a greater stretch stress than second leg elastic 5b in the front waist 
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region 20 (column 3, lines 21-46) to substantially avoid red marks caused by 
compression of leg elastics (column 1, lines 39-44), an absorbent core 4 disposed 
between liquid pervious top sheet 2 and liquid impervious back sheet 3 (column 2, line 
25 and line 55-column 3, line 2) and first and third film-like waist elastic members 7 in 
the front and rear waist regions 20, 22 (column 4, lines 28-32). One would be motivated 
to modify the absorbent assembly of Rajala with the multi-layered absorbent assembly 
of Kuwasaka for improved absorbency and would be furthermore motivated to modify 
the article of Rajala with waist elastics for improved article fit around the user since both 
references are in the same problem-solving area; pants-like disposable garments 
having leg elastics with varying tensile characteristics for reducing red marking on the 
skin. Therefore, it would be obvious to one of ordinary skill in the art at the time the 
invention was made to modify the article's absorbent assembly and waist region, thus 
providing a multi-layered absorbent assembly and waist elastics. 

Regarding claim 2 Rajala discloses leg elastics 48, 50 are located on an inner 
surface of the garment and a waistband [an area adjacent outer cover layer 12] (figure 
1 ). Rajala does not expressly disclose the waistband is located on the outer surface. 
Kuwasaka discloses waistband containing waist elastics 7 located on the outer surface 
(figure 1 ). One would be motivated to modify the waistband of Rajala with the outer 
surface location of Kuwasaka for improved article fit around the waist since both 
references are in the same problem-solving area; pants-like disposable garments 
having leg elastics with varying tensile characteristics for reducing red marking on the 
skin. Therefore, it would be obvious to one of ordinary skill in the art at the time the 



Application/Control Number: 10/612,641 Page 5 

Art Unit: 3761 

invention was made to modify the waistband, thus providing a waistband located on the 
outer surface. 

Regarding claim 8 Kuwasaka discloses first and third elastics 7 each, extending 
between side edges of front panel 20 and back panel 22 (figure 2). 

Regarding claims 9 and 12 Raiala/Kuwasaka disclose the absorbent assembly 
as discussed above with respect to claim 1 . Rajala further discloses absorbent pad is 
laid between the edges 52 of crotch portion 24 and thus the absorbent pad is capable of 
overlapping the second and fourth elastics 50,48 (column 4, lines 55-59 and figure 2). If 
a prior art structure is capable of performing the intended use as recited in the 
preamble, then it meets the claim. See, e.g., In re Schreiber, 128 F.3d 1473, 1477, 44 
USPQ2d 1429, 1431 (Fed. Cir. 1997). 

Regarding claim 1 3 Rajala/Kuwaska inherently disclose the second and fourth 
elastics are rendered non-elastic by the absorbent assembly pad since the added 
material would render the material non-elastic since the materials used in the multi- 
layered absorbent assembly are non-elastic. The discovery of a previously 
unappreciated property of a prior art composition, or of a scientific explanation for the 
prior art's functioning, does not expressly disclose not render the old composition 
patentably new to the discoverer. Atlas Powder Co. v. Ireco Inc., 190F.3d 1342, 1347, 
51 USPQ2d 1943, 1947 (Fed. Cir. 1999). Thus the claiming of a new use, new function 
or unknown property which is inherently present in the prior art does not expressly 
disclose not necessarily make the claim patentable. In re Best, 562 F.2d 1252, 1254, 
195 USPQ 430, 433 (CCPA 1977). 
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Regarding claims 18-20 Rajala discloses second and fourth leg elastic width of 
0.5 inch (column 6, lines 13-15). Rajala/Kuwasaka disclose waist band containing waist 
elastics 7 that are capable of having a width less than, greater than or equal to the width 
of the leg bands since the areas containing elastics are designed to improve fit and 
comfort to accommodate a variety of user sizes (Rajala column 5, lines 47-60 and 
Kuwasaka column 1 , lines 34-44). If a prior art structure is capable of performing the 
intended use as recited in the preamble, then it meets the claim. See, e.g., In re 
Schreiber, 128 F.3d 1473, 1477, 44 USPQ2d 1429, 1431 (Fed. Cir. 1997). 

Regarding claim 21 Rajala discloses leg elastics capable of being 
elongated/stretched 100-300% (column 6, lines 47-54). Rajala/Kuwasaka do not 
expressly disclose waistband-stretching percentage. However, when the reference 
discloses all the limitations of a claim except a property or function (waistband- 
stretching percentage), and the examiner cannot determine whether or not the 
reference inherently possesses properties which anticipate or render obvious the 
claimed invention but has basis for shifting the burden of proof to applicant as in In re 
Fitzgerald, 619 F.2d 67, 205 USPQ 594 (CCPA 1980). See MPEP §§2112-2112.02. 
4. Claims 14-15 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Rajala et al. (US 5,940,887; herein 'Rajala') in view of Kuwasaka (EP 1 ,072,243 A2; 
herein 'Kuwasaka'), and further in view of Kawaguchi et al. (US 5,735,839; herein 
'Kawaguchi'). Rajala discloses the leg elastics contain 3-6 elastic threads (column 6, 
lines 17-25). Rajala/Kuwasaka do not expressly disclose the number of elastic strands 
in the waist elastics 7 in relation to the number of leg elastic threads. Kawaguchi 
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discloses a shorts-type diaper 1 with waist elastics 11 having a stress at 30% elongation 
of 50-150 g (column 4, lines 44-46), second and fourth leg elastics 21 at leg opening 20 
located in front and back panels having a stress at 30% elongation of 40-100 g (column 
4, lines 62-64 and figure 2), second and fourth leg elastics 21 at crotch portion 50 
having a stress at 30-50% elongation of 40-100 g (column 4, line 65-column 5, line 6) to 
prevent diaper sliding during use (column 1 , lines 52-56), and first and third waist 
elastics 31a closest to waist opening portion 10 (column 5, lines 14-19). Kawaguchi 
further discloses four to five elastic members 1 1 provided at the waist opening portion 
10 of each of the front and rear waist body portions 6, 7 (column 4, lines 7-14 and lines 
27-29) and three to six second and fourth/leg elastics (column 5, lines 46-47) to prevent 
article deformation and poor appearance (column 5, lines 50-54). One would be 
motivated to modify the leg and waist elastics of Rajala/Kuwasaka with the greater or 
same number of waist elastics than leg elastics of Kawaguchi for improved article 
appearance since the references disclose disposable absorbent articles having elastics 
with varying amounts of stress. Therefore, it would be obvious to one of ordinary skill in 
the art at the time the invention was made to modify the leg and waist elastics, thus 
providing the same number or different number of waist elastics as leg elastics. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Yamamoto et al. (US 6,364,863) is cited for showing a 
disposable absorbent undergarment 1 A having a back panel with tensile stress greater 
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than front panel tensile stress due to first and second elastics to prevent slip down of 
article during use. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Laura C. Hill whose telephone number is 571-272-7137. 
The examiner can normally be reached on Monday through Friday (off every other 
Friday). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tatyana Zalukaeva can be reached on 571-272-1 115. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

Laura C. Hill 
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